infected patients adequately. There have been some
novel legal issues addressed. Doe v. Centinela Hospital
is one of the first cases to expressly hold that an
asymptomatic HIV-positive person is handicapped as
defined by the Rehabilitation Act. The court found
that the person need not be casually contagious to be
perceived as handicapped solely on the basis of fear
or contagion.

In Hurwitz v. N.Y.C. Commission on Human Rights,
the court answered the question of whether a dentist's
private office was covered by a New York handicap
statute that provides jurisdiction over places of public
accommodation. The court held that places of public
accommodation should include clinics, hospitals,
dispensaries, and private medical or dental offices (but
see Elstein v. State Division of Human Rights').

The Hurwitz court also answered the question of
whether the courts or human rights commissions
could review treatment decisions traditionally re-
garded as within the domain of medical discretion.
The court said that there ought to be "due deference"
to medical judgments. But the court or commission
must balance the need to safeguard human rights and
equal access to treatment with recognized medical
expertise.

While courts have thus far not been prepared to
tolerate treatment refusal based upon health status
alone, they have required hospitals to provide edu-
cation and equipment necessary for health care
professionals to practice universal infection control
precautions (e.g., Stepp v. Review Board of the Indiana
Employment Security).

There are, however, potential problems in future
cases. Handicap statutes do not protect against
discrimination if the health care professional dem-
onstrates there is some risk of contagion. It is
conceivable that the courts may be more likely to
uphold discriminatory practices in the future where
the risk exists but is not significant, An interesting
example is presented in Hartford Hospital Nurses v.
Hartford Hospital. In that case, nurses working on a
hemodialysis unit refused to treat AIDS patients until
they were provided with "special training, policies,
procedures, precautions, and equipment." Dialysis
units characteristically involve staff in significant
blood exposure. In Roe v. Cumberland County Hospital
System, an HIV-positive peritoneal dialysis patient
with end-stage renal disease required emergency treat-
ment. He had been receiving treatment in New York
City, but he claimed he was denied emergency admis-
sion to a North Carolina hospital or local kidney
dialysis center. He had to travel by bus to Durham,
where he was treated at Duke University Medical
Center.

Another potential problem may occur under State
and local statutes that have a narrow or specific cov-

erage such as discrimination in "public accommoda-
tion," as occurred in Hurwitz. The Hurwitz case is
being appealed. More important, some courts have
held that private medical offices are not public
accommodations and not covered under State handi-
cap laws. In Elstein v. State Division of Human Rights,
the court excluded private medical offices from the
reach of antidiscrimination law, despite a surgeon's re-
fusal to treat HIV-infected persons. The court found
it was not discriminatory for the doctor to limit his
practice to non-HIV-infected patients because of the
"unique character" of the physician/patient relation-
ship. It is distinctly possible that other jurisdictions
will adopt this approach in the absence of clear statu-
tory language.

In Walsh v. Cicmanec, for example, the court will
have to decide whether a refusal by a chiropractor to
treat comes within the narrow San Diego ordinance
that prohibits discrimination by landlords, employers,
and businesses.

The HIV epidemic has also opened a perennial
legal question about whether there is a legal right to
health care. Traditionally, the law will not provide a
right to medical services unless they are necessary in
emergency cases. To be sure, the health care provider
may not discriminate on the basis of a person's sero-
logic status. But what if the refusal to treat does not
involve discrimination, but is based upon a valid clini-
cal, research, or financial consideration?

In Devito v. HEM, Inc., an action was brought
against a group of researchers and their sponsors who
were conducting an FDA approved trial of a new
drug (ampligen). The defendants stopped providing
the drug because it proved not to be efficacious. The
patient, however, believed the drug had stabilized his
condition and he sued for the right to continue taking
it. The court concluded that the law does not provide
a participant in a clinical drug investigation with the
power to force the sponsor to provide him with the
drug.

Bleyenberg v. Gustafson and Miller also raises the
issue of access to a research protocol. The patient was
refused admission to a clinical trial when he arrived
45 minutes late. The plaintiff sued (pending) to re-
quire the continuation of his medication.

In Weaver v, Reagen, medicaid recipients filed suit
to force their State to place azidothymidine (AZT) on
the Missouri Drug List or to otherwise provide cov-
erage for the drug. A Federal district court held that
the propriety of medicaid coverage is determined by
the recipient's clinical determination that the drug is
medically necessary. That decision has been affirmed
by the eighth circuit court of appeals.

In Dallas Gay Alliance v. Parkland Memorial Hos-
pital, the hospital clinic maintained a waiting list of
patients seeking AZT and pentamidine. Two people
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